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STATEMENT 


This is an appeal from a judgment entered in the 


United States District Court for the Eastern District 


of “ew York on the 25th day of March, 1975. 


FACTS 


This was an interpleader action brought about by the 


plaintiff appellee, PUBLIC SERVICE MUTUAL INSURANCE COMPANY. 
It appears factually and the same is not controverted either 
by the plaintiff-appellee or the UNITED STATES OF AMERICA 
as the defendant appellee in this matter; that the defendant- 
appellant deposited the sum of $50,000.00 with the plaintiff- 
appellee in small legal tender. The amount so deposited was 
as security or collateral on a bail bond bearing number 
90 B 18 267 issued by the plaintiff-appellee for the release 
of one, RAYMOND DANIELS. A receipt for the said deposited 
money was issued to defendant-appellee, DONALD GRUSKOFF. 

Therearter, and unbeknown to the defendant-appellee, 
the INTERNAL REVENUE SERVICE levied against the said funds 
deposited as security by the defendant-appellee. The United 
States claiming that the funds deposited, as aforesaid, were 
the property of the said RAYMOND DANIELS, a dilinquent tax- 
payer. 

PLEADINGS 

The plaintiff-appellee herein submitted and filed its 
complaint Appendix pages 61-8a. The defendant-appellant filed 
his answer to the said complaint, Appendix pages 9A and 10A. 


The defendant -appellee, UNITED STATES OF AMERICA set forth 


its answer and the saie is in the Appendix Pages lla-l4a. 


QUESTIONS 

1. Did the UNITED STATES OF AMERICA sustain the burden 
of proof of showing that it is legally entitled to the sum 
awarded by the District Court? 

2. Did the UNITED STATES OF AMERICA present to the Court 
below evidence sustaining the claims set forth in its case? 

ECINT I 
THE DEFENDANT-APPELLEE, 


UNITED STATES OF AMERICA, 
DID NOT SUSTAIN THE BURDEN 


OF PROOF REQUIRED TO UPHOLD 
ITS ASSERTIONS. 

All of the parties herein unquestionably concede that 
the sole witness called at the trial was the defend nt- 
appellant, DONALD GRUSKOFF, as a hostile witness by the 
defendant-appellee. See Appendix page 25a. Under euch 
circumstances the defendant-appellee would be bound by 
the answers of the defendant-appellant. 

A purview of the trial testimony will demonstrate the 
consistency of the stand taken by the defendant-appellant. 
This was not challenged. No one appeared to rebut the allega- 
tions ot the defendant-appellant. No evidence was offered to 


refute the position of the defendant-appellant. 


The defendant-appellee on the other hand did not offer 


any evidentiary matter, except for conjectures, inneudos and 
suggestions on one RAYMOND DANIELS. This in fact is not 
evidenc2. Its contentions were wholly unsupported in fact 

and in law. It did not meet the burden of proof required under 
the prevailing law. 

See: Hall vs. U.S 258 F Supp. 173; 

Acquilino v. U.S. 363 US 509,80 S.Ct. 1277; 
U.S vs Durham Lumber Company, 363 US 522,80 
S. ct. 2aez. 

Judge Cox, in Hall v. U.S. supra at page 174 stated that 
the burden is on the UNITED STATES to show that such funds 
are the subject of a levy. 

Moreover, the burden of proof is upon the one challenging 
the right of the named beneficiary to cover such funds. Perhaps 
stated more bluntly the party upon whom the initial burden rests 
is the one who has the affirmative of the issue. 

See: Alaska Packers Assoc. V. Industrial Acc. Com. 

294 U.S. 532 55S.Ct. 518, 72L.Ed. 1044 
McLaughlin V. Pacific Lumbers Co. 
293 U.S. 351, 79L.ED. 423 

It appears from the record that all the defendant -appellee 
has come forward with is a pretense of claim. However, nothing 
was presented in the support of such contention. 

The courts have held consistently that one who intervenes: 
in any action between other parties thereby takes the status of 


a plaintiff and the onus of proving the allegations set forth 


in complaint falls upon his shoulders. The defendant -appellee, 
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UNITED STATES OF AMERICA has this position. But, it neglected to 


adduce proof in support of the same. 


See; Pellegrino V. Nesbit 
203 F 463, 37 ALR(2) 1296 


Moreover, if it be the State or Public as a plaintiff ina 
civil suit, such as the defendant-appellee, UNITED STATES OF 
AMERICA, either stands on the same footing in this respect as does 
a private litigant. Thus in a proceeding to enforce tax liability, 
the taxing power has the burden of proving the right to such taxes 
sued therefor. 


See; People V. Continental Illinois Bank and Trust Co. 
344 I11 123, 176 NE 305, 75 ALR 538. 


Therefore, the trial court errored in ascribing that the 


burden of proof was met by the government. It, anything the 
government substantiated the case of the appellant. 
POINT II 
THE DEFENDANT-APPELLEE 
USA FAILED TO ADDUCE 
EVIDENCE OF ITS CLAIM 
The total testimony of the court below consisted of the 
testimony of appellant. The exhibits on pages 54a-59a of the 
appendix did not in anywise assert the evidence required to 
bolster its claim. 
The defendant-appellee has failed to sustain the burden 


of proof required and in no way has proven the allegations 


set forth in its answer. 


The Appellant is the owner of the funds. The collateral 


receipt set forth in the complaint duly admits him to be the 


owner. Nothing to the contrary was set forth. Unquestionably 


the funds should be returned to its rightful owner. 
CONCLUSION 


THE JUDGMENT OF THE LOWER COURT 
SHOULD BE REVERSED AND JUDGMENT 
,AWARDED THE APPELLANT PREDICATES 
ON LAW AND FACTS 


Respectfully submitted, 


SAMUEL STONE 

Attorney for Appellant 
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Of Counsel 
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